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RESPIRATORY CARE BOARD
Department of Consumer Affairs
California Code of Regulations. Title 16. Division 13.6 Respiratory Care Board
DISCIPLINARY GUIDELINES, CITATION AND FINE, FEES, AND VARIOUS REGULATORY REVISIONS

ADDENDUM TO THE INITIAL STATEMENT OF REASONS

September 1, 2011

The purpose of this addendum is to outline the “specific purpose” and “rationale” to changes made specific
to the Respiratory Care Board’s revised Disciplinary Guidelines, which were incorporated by reference in
Section 1399.374 of Title 16 of the California Code of Regulations. While the existing and proposed versions
of the Disciplinary Guidelines were provided as part of the actual language, it has since come to the Board’s
attention that it is also appropriate to identify the purpose and rationale for each change made in the
proposed version.

SPECIFIC PURPOSE OF EACH ADOPTION, AMENDMENT OR REPEAL

1399.374 (Amendment): Clarifies the purpose of the Board’s “Disciplinary Guidelines” and also provides
reference to the updated and amended version that is incorporated as part of this rulemaking package.

FACTUAL BASIS/RATIONALE

1399.374: The proposed amendments clarify the purpose of the Board’s “Disciplinary Guidelines” and also
provide reference to the updated and amended version that is incorporated as part of this rulemaking
package. The proposed amendments to the “Disciplinary Guidelines,” themselves, significantly strengthen
the Board’s probation program and consumer protection and are in part, a result of the standards developed
in connection with SB 1441 (statutes of 2008).

Disciplinary Guideline Changes: Purpose/Rationale

1. Introduction
a. Purpose: To provide the reader with a clear understanding of the roles of the respiratory
care practitioner (RCP) and the Respiratory Care Board (Board) and the purpose of the
manual.
b. Rationale: The guidelines are most frequently referenced by attorneys and judges. The
changes put into perspective the serious potential patient harm at stake when determining
discipline.

2. Public Record
a. No changes made.

3. Cost Recovery
a. Purpose: To provide the reader with the laws that specify the Board’s authority to recoup
costs.
b. Rationale: Provides the reader easy reference to the specific costs that may be recovered by
citing the applicable code sections (cost recovery laws vary from board to board).
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4. Probation Monitoring Purpose
a. Purpose: Update.
b. Rationale: Section was retitled and reformatted, as appropriate.

5. Citations
a. Purpose: Remove reference to the board stipulating with an applicant for the issuance of a
citation and fine in lieu of filing a formal statement of issues.
b. Rationale: The Board no longer makes such stipulations with applicants.

o

Stipulated Settlements
a. Nochanges made.

7. Evidence in Aggravation/Mitigation of Penalty
a. Purpose: No substantive changes made. Items were reorganized and some wording
changed.
b. Rationale: To provide clarity in line with the Board’s handling of matters.

8. Disciplinary Guidelines Summary for Use by Administrative Law Judges
a. Purpose: To provide a quick reference format for appropriate discipline connected to various
causes (sections of law). This section was entirely reformatted and recommended discipline
was revisited for each type of violation and updated accordingly.
b. Rationale: The changes provide a more current and accurate snapshot of the Board’s
expectations of discipline that should be imposed for various causes.

9. Standard Terms and Conditions - Summary
a. Purpose: A summary of all terms and conditions was added to the manual.
b. Rationale: The summary allows the reader to see all of the potential terms and conditions
available in one location for quick reference.

10. Standard Terms and Conditions — 1. Obey All Laws

a. Purpose: To change the number of days a probationer must notify the board of any incident
resulting in an arrest, or charges filed against, or a citation issued against the probation from
14 days to 3 days.

b. Rationale: This change is a small measure to increase patient protection by potentially
reducing the time the Board is notified of a violation and can take action if necessary. This
change is in concert with the Departments’ Consumer Protection Enforcement Initiative to
strengthen consumer protection and reduce the time to investigate and adjudicate a case.

11. Standard Terms and Conditions — 2. Quarterly Reports

a. Purpose: To delete the last sentence of this term and condition.

b. Rationale: To eliminate any confusion that a violation of this term and condition is any
less/more serious than a violation of another term and condition that may not have this
wording — especially now that all “major” violations are now listed at the end of the manual.
The deletion of this sentence eliminates repetition as this is also covered in Term and
condition no. 12 — Violation of Probation.

12. Standard Terms and Conditions — 3. Probation Monitoring Program.

a. Purpose: Add language (found in the third paragraph) to require the probationer to provide
all contact information for all employers, directors, managers, supervisors, and contractors
and give consent to share information with those employers. Also delete the last paragraph
concerning a probationer’s failure to participate with the program.

b. Rationale: Addition of language in the third paragraph is a small measure to increase patient
protection by ensuring communication is made with all employers. This addition is in concert
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with the Departments’ Consumer Protection Enforcement Initiative to strengthen consumer
protection and reduce the time to investigate and adjudicate a case, as well as standard 3 of
the Uniform Standards Regarding Substance-Abusing Healing Arts Licensees. The last
paragraph was deleted to eliminate any confusion that a violation of this term and condition
is any less/more serious than a violation of another term and condition that may not have
this wording — especially now that all “major” violations are now listed at the end of the
manual. The deletion of this sentence eliminates repetition as this is also covered in Term
and condition no. 12 — Violation of Probation.

13. Standard Terms and Conditions — 4. Probation Monitoring Costs.
a. No substantive changes made.

14. Standard Terms and Conditions — 5. Employment Requirement.
a. No substantive changes made.

15. Standard Terms and Conditions — 6. Notice to Employer.

a. Purpose: Add language (found in the first paragraph) to include all employers, directors,
managers, supervisors, and contractors and reduce the time to notify them from 14 to 3
days. Other non-substantive changes made to paragraph two, adding the word “also” and
deleting the last paragraph.

b. Rationale: Addition of language in the first paragraph is a small measure to increase patient
protection by ensuring communication is made with all employers. This addition is in concert
with the Departments’ Consumer Protection Enforcement Initiative to strengthen consumer
protection and reduce the time to investigate and adjudicate a case. The deletion of the last
paragraph eliminates repetition — this information is now found in term and condition
number 3. Probation Monitoring Program.

16. Standard Terms and Conditions — 7. Supervisor Quarterly Reports. [Renumbered, previously No. 16]

a. Purpose: This change renumbers former condition no. 16 and makes it a standard condition,
rather than a “specialty” condition and the last sentence is deleted (notice of failure to
comply is a violation of probation).

b. Rationale: The Board found that requiring supervisor quarterly reports should be a standard
condition for all probationers, thereby increasing communication and strengthening
consumer protection. The last sentence was deleted to eliminate any confusion that a
violation of this term and condition is any less/more serious than a violation of another term
and condition that may not have this wording — especially now that all “major” violations are
now listed at the end of the manual. The deletion of this sentence eliminates repetition as
this is also covered in Term and condition no. 12 — Violation of Probation.

17. Standard Terms and Conditions — 8. Changes of Employment or Residence. [Renumbered,
previously No. 7]
a. Purpose: To change the number of days to notify the board of changes was reduced from 14
to 3 days.
b. Rationale: This change is in concert with the Departments’ Consumer Protection
Enforcement Initiative to strengthen consumer protection and reduce the time to investigate
and adjudicate a case.

18. Standard Terms and Conditions — 9. Cost Recovery. [Renumbered, previously No. 8]
a. No substantive changes made.
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19. Standard Terms and Conditions — 10. Tolling for Out-of-State Residence or Practice. [Renumbered,
previously No. 9]

a. Purpose: Reduce the amount of time the probationer has to notify the Board upon his/her
return to California and prior to the commencement of employment from 14 to 3 days and
makes specific the terms and conditions that are still applicable. The last paragraph is also
added to automatically cancel the probationer’s license if the cumulative period of tolling is
greater than five years.

b. Rationale: The reduction from 14 to 3 days for notice and identifying terms and conditions
still applicable were made in concert with the Departments’ Consumer Protection
Enforcement Initiative to strengthen consumer protection and reduce the time to investigate
and adjudicate a case. The last paragraph was added regarding automatic cancellation of the
license, to allow the Board to close its records for probationers who have no intention of
returning to California or who have tolled so much that the relevancy of the case is lost and
difficult to monitor. The Board has not yet had a case where a probationer tolled for greater
than five years and returned to practice. However, if this scenario did come up, it would be
more appropriate for the probationer to “surrender” or “cancel” his/her license and reapply
for licensure, if and when the probationer returned to California to practice.

20. Standard Terms and Conditions — 11. Valid License Status. [Renumbered, previously No. 10]
a. No substantive changes made.

21. Standard Terms and Conditions — 12. Violation of Probation. [Renumbered, previously No. 11]

a. Purpose: Significant changes were made to this section. This section adds a new component
for “Major Violations.” The Major Violations are listed on the last page of the manual and the
new process to immediately order a cease practice is found in the new section 1399.375.
This section also adds notice that the Board will contact employers, human resources
personnel, etc. if a cease order is issued.

b. Rationale: This section provides the probationer notice of what they can expect, should they
violate any term and condition of probation. The addition of the “Major Violations”
component is based on section 315.4 of the Business and Professions Code and Standard No.
10 of the Uniform Standards Regarding Substance-Abusing Healing Arts Licensees.

22. Standard Terms and Conditions — 13. Completion of Probation. [Renumbered, previously No. 12]
a. Nochanges made.

23. Standard Alcohol/Drug Conditions — 14. Work Schedules. [Renumbered, previously No. 13]
a. Purpose: Delete the last paragraph advising of violation of probation for failure to comply.
b. Rationale: The last paragraph was deleted to eliminate any confusion that a violation of this
term and condition is any less/more serious than a violation of another term and condition
that may not have this wording — especially now that all “major” violations are now listed at
the end of the manual. The deletion of this sentence eliminates repetition as this is also
covered in Term and condition no. 12 — Violation of Probation.

24. Standard Alcohol/Drug Conditions — 15. Biological Fluid Testing. [Renumbered, previously No. 14]

a. Purpose: Significant changes were made to this section. This section adds paragraph two, to
inform probationers of their responsibility to make daily contact to determine if he/she must
provide a specimen. Paragraph three adds the last sentence, which will now require
probationers to be tested while on vacation or outside of California and to have planned
testing sites approved by the Board, 30 days in advance. The fourth paragraph adds verbiage
to inform the probationer, to make it very clear, that their employers, human resources
personnel, etc., will be informed if the Board receives a positive test and the follow up that is
done, thereafter.

b. Rationale: These changes are in concert with the Departments’ Consumer Protection
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Enforcement Initiative to strengthen consumer protection and reduce the time to investigate
and adjudicate a case, as well as Standard No. 4 of the Uniform Standards Regarding
Substance-Abusing Healing Arts Licensees.

25. Standard Alcohol/Drug Conditions — 16. Abstention from Use of Mood Altering Substances
[Renumbered, previously No. 15]

a. Purpose: Changes made are to provide clarity on substances that should not be ingested and
to provide notice again, that employers, human resources personnel, etc., will be notified if
the probationer tests positive for a banned substance.

b. Rationale: The changes are a result of 15 years of experience and recognizing attempted
loopholes or excuses. These changes provide clear notice of the substances that must not be
ingested and that positive test results will be shared.

26. Specialty Conditions — 17. Suspension [Renumbered, previously No. 22]

a. Purpose: This section was changed to add the last two sentences specifying the length of
time a person should be suspended if they are subject to the “Biological Fluid Testing” or
“Psychological Evaluation” terms and conditions.

b. Rationale: The Board identified the minimum and maximum number of days a probationer
shall be suspended from practice, should this term and condition be included, to provide
ample opportunity for drug testing or to complete a psychological evaluation in order to have
some reasonable certainty, that the probationer is not currently a threat to
consumers/patients. These time frames will prompt staff to place a high priority on these
cases to see that drug testing is performed and/or a psychological evaluation is conducted
swiftly. This change is in concert with the Departments’ Consumer Protection Enforcement
Initiative to strengthen consumer protection and reduce the time to investigate and
adjudicate a case.

27. Specialty Conditions — 18. Restriction of Practice [Renumbered, previously No. 17]

a. Purpose: This section was changed to include the prohibition of working for a transport team
anytime this condition is ordered. It was also modified to include an optional choice to also
prohibit home care, registry work, or in a capacity of instructing or supervising students. The
final optional choice was unchanged.

b. Rationale: As a result of the evolution of health care in general, more RCPs are being used as
part of emergency transport teams. Given the critical nature of these teams, Board members
have identified this as an additional area where the Board or Administrative Law Judge
should have the option of restricting practice. Further, the Board believes that home care,
registry work or instruction of students also have the same levels of sensitivity so that if one
is restricted all three should be restricted. Instruction of students was specifically added as a
result of several program instructors being disciplined yet still authorized to teach incoming
students. Whether a probationer’s discipline is based on an action that may possess
guestionable ethical issues or matters of incompetence, the Board strongly believes these
probationers should not be “instructing” the future RCP force.

28. Specialty Conditions — 19. Direct Supervision [Renumbered, previously No. 18]

a. Purpose: This section was changed to strengthen the meaning of direct supervision and
ensure that any person responsible for “direct supervision” is fully advised of the discipline
imposed on the assigned RCP and that the person does not have a relationship with the
probationer that could create a bias.

b. Rationale: These changes provide clarity and lessen any confusion for the probationer in who
may or may not provide direct supervision and that the supervisor must be aware of the
discipline imposed.
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29. Specialty Conditions — 20. Education [Renumbered, previously Nos. 19 & 20]

a. Purpose: This section combines previous conditions nos. 19 and 20, requires continuing
education to be approved by the Board in advance, allows the Board determine the number
of units required between 3 and 12 units, changes the requirement of the probationer to
show proof of completion 12 months prior to the end of probation, rather than 6 months.

b. Rationale: Combining these sections was a practical measure as they both are related to
education. Requiring continuing education to be approved by the Board in advance ensures
appropriate course work is taken. Allowing the board to determine the number of units was
more practical in order to take into account the offense as well as the types of courses that
are relative to the offense and available (which can vary). Changing the time period in which
to show proof of completion was made to encourage the probationer to not wait until the
last minute to take the course(s), thereby increasing consumer protection, and a
probationer’s odds of completing probation. This greater time period will also be beneficial
to the Board in evaluating cases in consideration to petition to revoke the license.

30. Specialty Conditions — 21. Competency Examination [Renumbered, previously No. 24]
a. Purpose: Nonsubstantive changes made, deleting reference to failing to filing a petition to
revoke probation.
b. Rationale: This additional language is unnecessary and is covered in condition no. 12
Violation of Probation.

31. Specialty Conditions — 22. Alcohol and Drug Treatment [Renumbered, previously No. 23]
a. No substantive changes made.

32. Specialty Conditions — 23. Psychological Evaluation [Renumbered, previously No. 25]

a. Purpose: Changes in this section were made to provide more definitive time frames for the
completion of an evaluation, ensure the evaluator does not have a relationship with the
probation that would create a bias, eliminate reference to expertise required by the
evaluator, and make clear that failure to pay for the evaluation is also a violation of
probation.

b. Rationale: Requiring the evaluation to be performed within 60 days and requiring the
evaluator to submit a report within 30 days, provides consumer safeguards to ensure the
probation is safe to practice. These time frames also coincide with condition no. 17
Suspension, where if ordered, the probationer would be suspended for a period of 90 days.
Prohibition of a previous relationship is identified to ensure the evaluator does not have a
preexisting bias that would impact his/her evaluation. Defining an evaluator’s expertise is
not necessary, as the Board is approving the evaluator and defining the expertise could limit
the Board’s ability to find the best evaluator for each particular probationer. Reference to
failing to pay for the evaluator is added to help ensure the Board can retain its highly skilled
pool of evaluators. This change is in concert with the Departments’ Consumer Protection
Enforcement Initiative to strengthen consumer protection and reduce the time to investigate
and adjudicate a case.

33. Specialty Conditions — 24. Physical Examination [Renumbered, previously No. 26]
a. Purpose: To add that failure to pay for the physical examination shall also constitute a
violation of probation (last sentence).
b. Rationale: This helps to ensure the Board can retain qualified evaluators.

34. Specialty Condition — Deletion of No. 21. Statute and Regulation Examination
a. Purpose: This term and condition was removed from the new Disciplinary Guidelines version.

b. Rationale: The examination is outdated and irrelevant.

35. Violations Standards — Major Violations & Minor Violations
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a. Purpose: This section is new. It adds a new component to identify Major and Minor
violations which is directly linked to the new “cease order” component in Section 1399.375.

b. Rationale: Identifying Major and Minor violations give the probationer a clearer
understanding of the severity of his/her actions for failing to comply with various terms and
conditions. It also clearly identifies which violations will result in an immediate cease practice
order as provided for in Section 1399.375. Major violations were developed as a result of
new law found in section 315.4 of the Business and Professions Code and were partly
comprised of violations listed in Standard 10 of the Uniform Standards Regarding Substance-
Abusing Healing Arts Licensees. All of the Major Violations listed are found to be grounds to
order an immediate cease practice in order to protect the public — especially in light of the
fact the probationer has already been disciplined.
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